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WHEELER REAL ESTATE INVESTMENT TRUST, INC.

 
OFFER TO EXCHANGE

and
CONSENT SOLICITATION

 
The Exchange Offer and related Consent Solicitation will expire at 11:59 p.m., New York City time, on December 22, 2022, unless extended or earlier terminated by

the Company.
 

This is Prospectus Supplement No. 1 (this “Prospectus Supplement) to the Prospectus/Consent Solicitation dated November 22, 2022 (as it may be supplemented and
amended from time to time, the “Prospectus/Consent Solicitation”), of Wheeler Real Estate Investment Trust, Inc. (the “Company,” “our,” “we” or “us”), relating to our offer to
exchange (the “Exchange Offer”), upon the terms and subject to the conditions set forth in the Prospectus/Consent Solicitation, any and all validly tendered, not validly
withdrawn and validly accepted outstanding shares of our Series D Cumulative Convertible Preferred Stock for 6.00% Subordinated Notes due 2027, to be newly issued by the
Company. We refer to our Series D Cumulative Convertible Preferred Stock as the “Series D Preferred Stock” and to our 6.00% Subordinated Notes due 2027 as the
“Exchange Notes”. Terms used but not defined in this Prospectus Supplement have the meanings ascribed to them in the Prospectus/Consent Solicitation. The information
contained in this Prospectus Supplement updates and supplements, and should be read together with, the Prospectus/Consent Solicitation, as supplemented and amended from
time to time.
 

Concurrently with and as an integral part of the Exchange Offer, we are also soliciting consents (the “Consent Solicitation”) from the Series D Preferred Holders, upon the
terms and conditions set forth in the Prospectus/Consent Solicitation, to certain amendments to our charter that will modify the terms of the Series D Preferred Stock (the
“Proposed Amendments”).

 
This Prospectus Supplement is being filed in order to revise the Proposed Amendments as follows:

 

● Eliminate the voluntary conversion right of the Series D Preferred Holders to convert their shares of Series D Preferred Stock, at any time, at their option, into
shares of Common Stock; and
 

● Revise the terms of the mandatory conversion of the Series D Preferred Stock to provide that, if the 20-trading day volume-weighted average closing price of
Common Stock exceeds $10.00 per share, each share of Series D Preferred Stock will automatically convert into 0.5 shares of Common Stock.

 
As a result, the Proposed Amendments, as revised by this Prospectus Supplement, are as follows:

 
 ● Eliminate provisions relating to cumulative dividend rights;
 
 ● Eliminate provisions relating to the mandatory redemption of Series D Preferred Stock in the event of the Company’s failure to maintain an asset coverage of at least

200%;
 
 ● Eliminate the right of the Series D Preferred Holders to cause the Company to redeem any or all of the Series D Preferred Stock;
 

 

 

 
 ● Eliminate the increases in the dividend rate applicable to the Series D Preferred Stock that would commence on September 21, 2023;
 

● Eliminate the right of the Series D Preferred Holders to elect two directors to the Board of Directors of the Company if dividends on the Series D Preferred Stock are in
arrears for six or more consecutive quarterly periods;

 
● Provide that, if the 20-trading day volume-weighted average closing price of Common Stock exceeds $10.00 per share, each share of Series D Preferred Stock will

automatically convert into 0.5 shares of Common Stock;
 

● Eliminate the special redemption rights of the Company and Series D Preferred Holders upon a change of control of the Company or delisting of the Common Stock
from a national securities exchange in the United States;

 
● Provide that the Company shall not be restricted from redeeming, purchasing or otherwise acquiring any shares of the Series D Preferred Stock; and

 
● Eliminate the voluntary conversion right of the Series D Preferred Holders to convert their shares of Series D Preferred Stock, at any time, at their option, into shares of

Common Stock.
 

The foregoing summary of the Proposed Amendments is qualified in its entirety by reference to the text presentation of the Proposed Amendments attached to this
Prospectus Supplement (additions to the terms of the Series D Preferred Stock that are contemplated by the Proposed Amendments are indicated by underlining, and deletions to
the terms of the Series D Preferred Stock that are contemplated by the Proposed Amendments are indicated by strike-outs).

 
The consummation of the Exchange Offer and Consent Solicitation is subject to, and is conditional upon, the satisfaction of the conditions listed under “The Exchange Offer

and Consent Solicitation – Conditions of the Exchange Offer” included in the Prospectus/Consent Solicitation, including the condition that the holders of at least 66 2/3% of the
outstanding shares of Series D Preferred Stock (i) validly tender their Series D Preferred Stock into the Exchange Offer, and do not validly withdraw such Series D Preferred
Stock, on or prior to the Expiration Date and Time, and (ii) consent to the Proposed Amendments. The valid tender of Series D Preferred Stock in the Exchange Offer will
constitute an automatic consent to the Proposed Amendments.

 
You may validly withdraw tendered shares of Series D Preferred Stock and thereby validly revoke your consent to the Proposed Amendments at any time prior to the



Expiration Date and Time, and after the expiration of 40 business days from the commencement of the Exchange Offer and Consent Solicitation if tendered shares of Series D
Preferred Stock have not yet been accepted by the Company for exchange.

 
Participation in the Exchange Offer and Consent Solicitation involves risks. Prior to determining whether to participate in the Exchange Offer and Consent

Solicitation, please see “Risk Factors” beginning on page 23 of the Prospectus/Consent Solicitation for a discussion of certain factors that you should consider in
connection with the Exchange Offer and Consent Solicitation and with any investment in the Exchange Notes.

 
If you wish to tender shares of Series D Preferred Stock into the Exchange Offer, you should follow the instructions beginning on page 54 of the

Prospectus/Consent Solicitation. If you wish to withdraw a previously provided tender of Series D Preferred Stock and related consent to the Proposed Amendments,
you may do so by following the instructions beginning on page 55 of the Prospectus/Consent Solicitation. Please note Series D Preferred Holders should be aware that
their broker, dealer, commercial bank, trust company or other nominee or custodian may establish their own earlier deadlines for participation in or withdrawal
from the Exchange Offer and Consent Solicitation. Accordingly, Series D Preferred Holders wishing to participate in the Exchange Offer and Consent Solicitation
should promptly contact their broker, dealer, commercial bank, trust company or other nominee or custodian as soon as possible in order to determine the times by
which such Series D Preferred Holders must take action in order to participate in the Exchange Offer and Consent Solicitation.

 
We Are Not Asking You for a Proxy and You are Requested Not To Send Us a Proxy.
 
Neither the Securities and Exchange Commission nor any state securities commission has approved or disapproved of the Exchange Offer and Consent

Solicitation, including the Exchange Notes to be issued as part of the Exchange Offer or the Proposed Amendments to be adopted as part of the Consent Solicitation,
or any other matter described herein, or determined if the Prospectus/Consent Solicitation is truthful or complete. Any representation to the contrary is a criminal
offense.

 
The Dealer Manager for the Exchange Offer and the Solicitation Agent for the Consent Solicitation is:

 
Odeon Capital Group LLC

750 Lexington Ave
New York, NY 10022

Attn: Andrew Feldschreiber, Managing Director
Tel: (212) 257-6164

Email: Afeldschreiber@odeoncap.com
 

This Prospectus Supplement is dated December 15, 2022.
 

 

 

 
Proposed Amendments

 
REVISED TERMS OF SERIES D CUMULATIVE PREFERRED STOCK

 
The following reflects proposed amendments to the substantive terms of the Series D Cumulative Preferred Stock as set forth in the Articles Supplementary filed with SDAT on
September 16, 2016:
 

1 .       Rank. The Series D Preferred Stock shall, with respect to priority of payment of dividends and other distributions and rights upon voluntary or
involuntaryrights to the distribution of assets upon the liquidation, dissolution or winding up of the affairs of the Corporation, will rank : (a) senior to the
Corporation’s common stock and to any other class or series of capital stock of the Corporation issued in the future, unless the terms of such stock expressly
provide that it ranks senior to, or on parity with, the Series D Preferred Stock with respect to priority of payment of dividends and other distributions or rights
upon voluntary or involuntary liquidation, dissolution or winding up of the affairs of the Corporation (together with the common stock, the “Junior Stock”); (b)
on a parity with any class or series of capital stock of the Corporation, the terms of which expressly provide that it ranks on a parity with the Series D Preferred
Stock with respect to priority of payment of dividends and other distributions or rights upon voluntary or involuntary liquidation, dissolution or winding up of
the affairs of the Corporation, including the Corporation’s Series A Preferred Stock, without par value, and Series B Preferred Stock, without par value (the
“Parity Preferred Stock”); and (c) junior to any class or series of capital stock of the Corporation, the terms of which expressly provide that it ranks senior to the
Series D Preferred Stock with respect to priority of payment of dividends and other distributions or rights upon voluntary or involuntary liquidation, dissolution
or winding up of the affairs of the Corporation (the “Senior Stock”), and to all existing and future debt obligations of the Corporation. The term “capital stock”
does not include convertible or exchangeable debt securities.

 
2.       3. Dividends.

 
(a)       (a) Subject to the preferential rights of the holders of any class or series of capital stock of the Corporation ranking senior to the Series

D Preferred Stock with respect to priority of dividend payments, holders of shares of the Series D Preferred Stock are entitled to receive, only when and as
authorized by the Board and declared by the Corporation, out of funds legally available for the payment of dividends, preferential cumulative cash dividends.
From the date of original issue of the Series D Preferred Stock (or the date of issue of any Series D Preferred Stock issued after September 21, 2016) to, but not
including, September 21, 2023, the Corporation shall pay cumulative cash dividends on the Series D Preferred Stock at the rate of 8.75% per annum of the
$25.00 liquidation preference per share of the Series D Preferred Stock (equivalent to a fixed annual amount of $2.1875 per share) ( of the “Initial Rate”). The
amount of the first dividend payable on an issuance of Series D Preferred Stock shall be pro rated based on the ratio of the number of days from and including
the date of original issue of the Series D Preferred Stock to and including the day preceding the first day of the next succeeding Dividend Period (as defined
below) over the number of days commencing on July 1, 2016 to and including the day preceding the first day of the next succeeding Dividend Period.
Commencing September 21, 2023, the Corporation shall pay cumulative cashSeries D Preferred Stock). If, as and when declared, such dividends on the Series
D Preferred Stock at an annual dividend rate of the Initial Rate increased by two percent of the $25.00 liquidation preference per share, which shall increase by
an additional two percent of the $25.00 liquidation preference per share on each subsequent anniversary thereafter, subject to a maximum annual dividend rate
of 14%. Dividends oneach share of the Series D Preferred Stock shall accrue and be cumulative from (and including) the date of original issue or the end of the
most recent Dividend Period (as defined below) for which dividends on the Series D Preferred Stock have been paid and shall be payable quarterly in arrears on
January 15th, April 15th, July 15th and October 15th of each year or, if such date is not a Business Day (as defined below), on the next succeeding Business Day,
with the same force and effect as if paid on such date (each, a “Dividend Payment Date”). A “Dividend Period” is the respective period commencing on and
including January 1st, April 1st, July 1st and October 1st of each year and ending on and including the day preceding the first day of the next succeeding
Dividend Period (other than the initial Dividend Period and the Dividend Period during which any shares of Series D Preferred Stock shall be redeemed or
otherwise acquired by the Corporation). The term “Business Day” shall mean each day, other than a Saturday or Sunday, which is not a day on which banks in
the State of New York are required to close. Any dividend payable on the Series D Preferred Stock for any Dividend Period will be computed on the basis of a
360-day year consisting of twelve 30-day months. Any dividend payable on the Series D Preferred Stock for any partial Dividend Period shall be computed
ratably on the basis of a 360-day year consisting of twelve 30-day months. Dividends will be payable to holders of record of the Series D Preferred Stock as
they appear in the stock records of the Corporation at the close of business on the 30th day of the month preceding the month in which the applicable Dividend



Payment Date falls, i.e., December 30th, March 30th, June 30th and September 30th (each, a “Dividend Record Date”).
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(b)       (b) No dividends on shares of Series D Preferred Stock shall be authorized by the Board or declared by the Corporation or paid or set

apart for payment by the Corporation at such time as the terms and provisions of any agreement of the Corporation, including any agreement relating to its
indebtedness, prohibits such authorization, declaration, payment or setting apart for payment or provides that such authorization, declaration, payment or setting
apart for payment would constitute a breach thereof or a default thereunder, or if such authorization, declaration, payment or setting apart for payment shall be
restricted or prohibited by law.

 
(c) Notwithstanding the foregoing Section 3(b), dividends on the Series D Preferred Stock will accrue whether or not the Corporation has

earnings, whether there are funds legally available for the payment of such dividends and whether or not such dividends are authorized by the Board or declared
by the Corporation. No interest, or sum of money in lieu of interest, will be payable in respect of any dividend payment or payments on the Series D Preferred
Stock which may be in arrears. When dividends are not paid in full (or a sum sufficient for such full payment is not so set apart) upon the Series D Preferred
Stock and the shares of any class or series of Parity Preferred Stock, all dividends declared upon the Series D Preferred Stock and any class or series of Parity
Preferred Stock shall be declared pro rata so that the amount of dividends declared per share of Series D Preferred Stock and such class or series of Parity
Preferred Stock shall in all cases bear to each other the same ratio that accumulated dividends per share on the Series D Preferred Stock and such class or series
of Parity Preferred Stock (which shall not include any accrual in respect of unpaid dividends for prior dividend periods if such Parity Preferred Stock does not
have a cumulative dividend) bear to each other.

 
(d) Except as provided in the immediately preceding paragraph, unless full cumulative dividends equal to the full amount of all accumulated,

accrued and unpaid dividends on the Series D Preferred Stock have been, or are concurrently therewith, declared and paid or declared and a sum sufficient for
the payment thereof is set apart for payment for all past Dividend Periods, no dividends (other than a dividend in shares of Junior Stock or in options, warrants
or rights to subscribe for or purchase any such shares of Junior Stock) shall be declared and paid or declared and set apart for payment nor shall any other
distribution of cash or other property be declared and made, directly or indirectly, by the Corporation upon the Junior Stock or the Parity Preferred Stock, nor
shall any shares of Junior Stock or Parity Preferred Stock be redeemed, purchased

 
(c)       If a dividend on the Series D Preferred Stock is not declared for any full or partial Dividend Period, then no dividend shall accrue,

accumulate or be payable for such full or partial Dividend Period under any circumstances.
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(d)       No Term shall, or be read so as to, prevent or restrict the Corporation from the declaration, payment or setting aside for payment or

any other distribution of cash or other property, directly or indirectly, on or with respect to any shares of the Common Stock, or shares of any other class or
series of equity securities ranking junior to or on a parity with the Series D Preferred Stock. Further, no Term shall, or be read so as to, prevent or restrict the
Corporation from redeeming, purchasing or otherwise acquiredacquiring for any consideration (or any moniesmoneys to be paid to or made available for a
sinking fund for the redemption of any such shares), directly or indirectly,  by the Corporation (except (i) by conversion into or exchange for Junior Stock, (ii)
the purchase of), any shares of Series D PreferredCommon Stock, Junior Stock or Parity Preferred Stock pursuant to the Charter to the extent necessary to
preserve the Corporation’s qualification as a REIT or (iii) the purchase of shares of Parity Preferred Stock pursuantany shares of equity securities ranking junior
to a purchase or exchange offer made on a parity with the same terms to holders of all outstanding shares of Series D Preferred Stock). Holders of shares of the
Series D Preferred Stock shall not be entitled to any dividend, whether payable in cash, property or stock, in excess of full cumulative dividends on the Series D
Preferred Stock as provided above. Any dividend payment made on shares of the Series D Preferred Stock that shall first be credited against the earliest accrued
but unpaid dividend due with respectat any time have been acquired by the Corporation shall, after such acquisition, have the status of authorized but unissued
Preferred Shares, without designation as to series until such shares which remains payable. Accrued but unpaid dividends on the Series D Preferred Stock will
accrue as of the Dividend Payment Date on which they first become payableare once more classified and designated as part of a particular class or Series by the
Board.

 
(e) Notwithstanding anything to the contrary set forth above, the applicable dividend rate for each day during a Default Period (as defined

below) shall be equal to the then-current dividend rate plus two percent per annum of the $25.00 liquidation preference per share, or $0.50 per annum (the
“Default Rate”). Subject to the cure provision set forth in the next sentence, a “Default Period” with respect to the Series D Preferred Stock shall commence on
a date the Corporation fails to deposit sufficient funds for the payment of dividends as required in connection with a Dividend Payment Date or date of
redemption and shall end on the Business Day on which, by 12:00 noon, New York City time, an amount equal to all unpaid dividends as of the most recent
Dividend Payment Date and any unpaid redemption price as of the most recent redemption date has or have been deposited irrevocably in trust in same-day
funds with the Corporation’s transfer agent, in its capacity as redemption and paying agent (the “Redemption and Paying Agent”). No Default Period shall be
deemed to commence if the amount of any dividend or any redemption price due (if such default is not solely due to the Corporation’s willful failure) is
deposited irrevocably in trust, in same-day funds with the Redemption and Paying Agent by 12:00 noon, New York City time, on a Business Day that is not
later than three Business Days after the applicable Dividend Payment Date or redemption date.

 
4. Conversion. The holders of the Series D Preferred Stock shall have the following conversion rights, subject to the Common Stock Ownership

Limit:
 

(a) The Series D Preferred Stock is convertible, in whole or in
 

3.       Mandatory Conversion.
 

( a )       General. If (i) the Common Stock is traded on a national securities exchange and (ii) the 20-trading day volume-weighted average closing
price of the Common Stock on such national securities exchange exceeds $10.00 per share (the “Mandatory Conversion Trigger Event”), each share of Series D
Preferred Stock will automatically, as of the date that immediately follows the next Dividend Record Date after the Mandatory Conversion Trigger Event,
convert (subject to the ownership limitations (the “Ownership Limitations”)) referenced in Section 6.2.1 of the Articles of Amendment and Restatement of the
Corporation, as amended to date and from time to time hereafter (the “Articles of Amendment and Restatement”), without any further action on the part, at of
any time, at the option of the holders thereofholder of shares of the Series D Preferred Stock, into 0.5 shares of authorized but previously unissued Common
Stock at a, which conversion price of $2.12 per share of Common Stock,ratio shall be subject to adjustment as described below. Conversion of Series D
Preferred Stock, or a specified portion thereof, may be effected by delivering such shares, together with written notice of conversion and other required
documentation, to the office or agency to be maintained by the Corporation for that purpose. Currently, such office is Computershare, 250 Royall Street,
Canton, Massachusetts 02021. Computershare shall be the transfer agent, registrar, dividend disbursing agent and conversion agent for the Series D Preferred
Stock (the “Agent”). Each conversion will be deemed to have been effected on the date immediately following the next Dividend Record Date after which
written notice of conversion and other required documentation for conversion of Series D Preferred Stock shall have been surrendered and notice shall have



been received by the Corporation as described above (and if applicable, payment of any amount equal to the dividend payable on such shares shall have been
received by the Corporation as described below) and the conversion shall be at the conversion price in effect at such time and on such datein Section 3(b)
below. Fractional shares of Common Stock will not be issued upon conversion but, in lieu thereof, the Corporation will pay a cash adjustment based on the
closing price of the Common Stock on the trading day immediately preceding the conversion date.
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(b)       (b)Conversion Ratio Adjustments. The conversion priceratio is subject to adjustment upon certain events, including (i) the payment of

dividends (and other distributions) payable in Common Stock on any class or series of capital stock, (ii) the issuance to all holders of Common Stock of certain
rights or warrants entitling them to subscribe for or purchase Common Stock at a price per share less than the Market Price (as defined in the Articles of
Amendment and Restatement) per share of Common Stock, (iii) subdivisions, combinations and reclassifications of Common Stock and (iv) distributions to all
holders of Common Stock of any shares of stock (excluding Common Stock) or evidence of the Corporation’s indebtedness or assets (including securities, but
excluding those dividends, rights, warrants and distributions referred to in clause (i), (ii) or (iii) above and dividends and distributions paid in cash). In addition
to the foregoing adjustments, the Corporation will be permitted to make such reduction inadjustment to the conversion priceratio as the Board considers to be
advisable in order that any event treated for federal income tax purposes as a dividend of shares or share rights will not be taxable to the holders of the
Common Stock or, if that is not possible, to diminish any income taxes that are otherwise payable because of such event.

 
In case the Corporation shall be a party to any transaction (including, without limitation, a merger, consolidation, statutory share exchange,

tender offer for all or substantially all of the Common Stock or sale of all or substantially all of the Corporation’s assets), in each case as a result of which shares
of Common Stock will be converted into the right to receive stock, securities or other property (including cash or any combination thereof), each share of Series
D Preferred Stock, if convertible after the consummation of the transaction, will thereafter be convertible into the kind and amount of capital stock, securities
and other property receivable (including cash or any combination thereof) upon the consummation of such transaction by a holder of that number of shares of
Common Stock or fraction thereof into which one share of Series D Preferred Stock was convertible immediately prior to such transaction (assuming such
holder of Common Stock failed to exercise any rights of election and received per share of Common Stock the kind and amount of capital stock, securities or
other property received per share of Common Stock by a plurality of non-electing shares of Common Stock). The Corporation may not become a party to any
such transaction unless the terms thereof are consistent with the foregoing.

 
No adjustment of the conversion price is required to be made unless such adjustment would require a cumulative increase or decrease of at

least 1% or more of the conversion price. Any adjustments not so required to be made will be carried forward and taken into account in subsequent adjustments;
provided, however, that any such adjustments will be made not later than such time as may be required to preserve the tax-free nature of a distribution to the
holders of the Common Stock. The conversion price will not be adjusted:
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The conversion ratio will not be adjusted:
 
● upon the issuance of any Common Stock or rights to acquire Common Stock pursuant to any present or future employee, director or

consultant incentive or benefit plan or program for the Corporation or any of its subsidiaries;
 
● upon the issuance of any Common Stock pursuant to any present or future plan providing for the reinvestment of dividends or interest

payable on the Corporation’s securities and the investment of additional optional amounts in Common Stock under any plan;
 
● for a change in the par value of the Corporation’s Common Stock; or
 
● for accumulated andany unpaid dividends.
 
4 .       5. Liquidation Preference. Upon any voluntary or involuntary liquidation, dissolution or winding up of the affairs of the Corporation, the

holders of shares of Series D Preferred Stock are entitled to be paid out of the assets of the Corporation legally available for distribution to its stockholders,
after payment of or provision for the Corporation’s debts and other liabilities, a liquidation preference of $25.00 per share, plus an amount equal to any
accrueddeclared and unpaid dividends (whether or not authorized or declared) thereon to and including the date of payment, but without interest, before any
distribution of assets is made toand only to the extent declared and unpaid) for the full or partial Dividend Period in which the liquidation, dissolution or
winding up occurs. Until the holders of Juniorthe Series D Preferred Stock have been paid the liquidation preference in full, no payment will be made to any
holder of junior stock upon the liquidation, dissolution or winding up of the Corporation. If the assets of the Corporation legally available for distribution to
stockholders are insufficient to pay in full the liquidation preference on the Series D Preferred Stock and the liquidation preference on the shares of any class or
series of Parity Preferred Stock, all assets distributed to the holders of the Series D Preferred Stock and any class or series of Parity Preferred Stock shall be
distributed pro rata so that the amount of assets distributed per share of Series D Preferred Stock and such class or series of Parity Preferred Stock shall in all
cases bear to each other the same ratio that the liquidation preference (including any accrued but unpaid dividends) per share on the Series D Preferred Stock
and such class or series of Parity Preferred Stock bear to each other. Written notice of any distribution in connection with any such liquidation, dissolution or
winding up of the affairs of the Corporation, stating the payment date or dates when, and the place or places where, the amounts distributable in such
circumstances shall be payable, shall be given by first class mail, postage pre-paid, not less than 30 nor more than 60 days prior to the payment date stated
therein, to each record holder of the Series D Preferred Stock at the respective addresses of such holders as the same shall appear on the stock transfer records
of the Corporation. After payment of the full amount of the liquidation distributions to which they are entitled, the holders of Series D Preferred Stock will have
no right or claim to any of the remaining assets of the Corporation. The consolidation or merger of the Corporation with or into another entity, a merger of
another entity with or into the Corporation, a statutory share exchange by the Corporation or a sale, lease, transfer or conveyance of all or substantially all of the
Corporation’s property or business shall not be deemed to constitute a liquidation, dissolution or winding up of the affairs of the Corporation. In determining
whether a distribution (other than upon voluntary or involuntary liquidation, dissolution or winding up of the affairs of the Corporation) by dividend,
redemption or other acquisition of shares of stock of the Corporation or otherwise is permitted under the Maryland General Corporation Law, no effect shall be
given to amounts that would be needed, if the Corporation were to be dissolved at the time of the distribution, to satisfy the preferential rights upon dissolution
of holders of the Series D Preferred Stock.
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6. Redemption at Option of Holders.



 
(a) After September 21, 2023, if any shares of Series D Preferred Stock are outstanding, then each holder of shares of Series D Preferred Stock shall have the right,

at such holder’s option, to require the Corporation to redeem any or all of such holder’s shares of Series D Preferred Stock at a redemption price of $25.00 per share, plus an
amount equal to all accrued but unpaid dividends, if any, to and including the Holder Redemption Date (as defined below) (such price, the “Holder Redemption Price”), which
Holder Redemption Price may be paid in cash or in equal value of shares of Common Stock, or in any combination thereof, at the Corporation’s option; provided, however, that
a holder shall not have any right of redemption with respect to any shares of Series D Preferred Stock being called for redemption pursuant to Section 7, 8 or 10 below to the
extent the Corporation has delivered notice of its intent to redeem thereunder on or prior to the date of delivery of the holder’s Holder Redemption Notice (as defined below)
hereunder.

 
(b) Redemption of Series D Preferred Stock shall be made at the option of the holder thereof, upon:
 

(i) delivery to the Agent by such holder of a duly completed notice (the “Holder Redemption Notice”) in compliance with the procedures of The Depository
Trust Company (“DTC”) for tendering interests in global certificates and specifying the number of shares of Common Stock, if any, that are held by such holder as of the date of
such Holder Redemption Notice, prior to the close of business on the Business Day immediately preceding the Holder Redemption Date; and

 
(ii) book-entry transfer of the Series D Preferred Stock in compliance with the procedures of DTC, such transfer being a condition to receipt by the holder of

the Holder Redemption Price therefor.
 
Notwithstanding anything herein to the contrary, any holder delivering to the Agent a Holder Redemption Notice shall have the right to withdraw, in whole

or in part, such Holder Redemption Notice at any time prior to the close of business on the Business Day immediately preceding the Holder Redemption Date by delivery of a
written notice of withdrawal to the Agent in accordance with Section 6(e) below. The Agent shall promptly notify the Corporation of the receipt by it of any Holder Redemption
Notice or written notice of withdrawal thereof. Upon receipt by the Agent of the Holder Redemption Notice, the holder of the Series D Preferred Stock in respect of which such
Holder Redemption Notice was given shall (unless such Holder Redemption Notice is withdrawn) thereafter be entitled to receive solely the Holder Redemption Price with
respect to such shares of Series D Preferred Stock.

 
(c) If the Corporation elects to redeem some or all of the Series D Preferred Stock held by any holders that have delivered a Holder Redemption Notice in shares of

Common Stock, the number of shares of Common Stock to be issued per share of Series D Preferred Stock that the Corporation chooses to redeem with shares of Common
Stock shall be equal to the quotient obtained by dividing (i) the sum of the $25.00 liquidation preference per share of Series D Preferred Stock plus an amount equal to all
accrued and unpaid dividends thereon to and including the Holder Redemption Date (unless the Holder Redemption Date is after a Dividend Record Date and prior to the
corresponding Dividend Payment Date, in which case no additional amount for such accrued and unpaid dividend payment shall be included in this sum) by (ii) the Common
Stock Price (as defined below). Upon the redemption of Series D Preferred Stock for shares of Common Stock, the Corporation shall not issue fractional shares of Common
Stock but shall instead pay the cash value of such fractional shares.

 
The “Common Stock Price” shall be (x) the volume weighted average of the closing sales price per share of Common Stock (or, if no closing sale price is reported,

the volume weighted average of the closing bid and ask prices or, if more than one in either case, the volume weighted average of the volume weighted average closing bid and
the volume weighted average closing ask prices) for the ten consecutive trading days immediately preceding, but not including, the Holder Redemption Date as reported on the
Nasdaq Capital Market or the principal United States securities exchange on which the Common Stock is then traded, or (y) the average of the last quoted bid prices for the
Common Stock in the over-the-counter market as reported by OTC Markets Group, Inc. or a similar organization for the ten consecutive trading days immediately preceding,
but not including, the Holder Redemption Date, if the Common Stock is not then listed for trading on a United States securities exchange.
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(e) Redemptions of Series D Preferred Stock shall be made on a monthly basis. The Holder Redemption Price for any Holder Redemption Notice received on or

before the 25th day of any month (and after the 25th day of the previous month), whether payable in cash or in shares of Common Stock, shall be paid to such holder on the 5th
day of the following month or, if such date is not a Business Day, on the next succeeding Business Day (such date, the “ Holder Redemption Date”). Payment of the Holder
Redemption Price for the redemption of any such shares of Series D Preferred Stock in cash shall be subject to receipt of funds by the Agent. A Holder Redemption Notice may
be withdrawn (in whole or in part) by means of a written notice of withdrawal delivered to the Agent at any time prior to the close of business on the Business Day immediately
preceding the Holder Redemption Date, specifying the number of shares of Series D Preferred Stock with respect to which such notice of withdrawal is being submitted;
provided, however, the notice must comply with appropriate procedures of DTC. Prior to 11:00 a.m. (local time in the City of New York) on the Holder Redemption Date, the
Corporation must deposit with the Agent in trust sufficient funds (in immediately available funds if deposited on such Business Day) to pay the Holder Redemption Price of all
the shares of Series D Preferred Stock that are to be redeemed in cash as of the Holder Redemption Date. If the Agent holds funds sufficient to pay the Holder Redemption Price
of the Series D Preferred Stock for which a Holder Redemption Notice has been tendered and not withdrawn on the Holder Redemption Date, then as of such Holder
Redemption Date, (i) such shares of Series D Preferred Stock shall cease to be outstanding and dividends shall cease to accrue thereon (whether or not book-entry transfer of
such shares of Series D Preferred Stock is made) and (ii) all other rights of the holders in respect thereof shall terminate (other than the right to receive the Holder Redemption
Price, in cash or in shares of Common Stock, as applicable, upon book-entry transfer of such shares of Series D Preferred Stock). To the extent that the aggregate amount of
cash deposited by the Corporation to satisfy the Holder Redemption Price exceeds the aggregate Holder Redemption Price of the shares of Series D Preferred Stock that the
Corporation has elected to redeem in cash as of the Holder Redemption Date, then, following the Holder Redemption Date, the Agent must promptly return any such excess to
the Corporation.

 
(f) In connection with the Corporation’s determination to issue shares of Common Stock upon redemption of a holder’s shares of Series D Preferred Stock after

receipt of such holder’s Holder Redemption Notice, the Corporation shall comply with all federal and state securities laws and stock exchange rules in connection with any
redemption of shares of Series D Preferred Stock for shares of Common Stock. The Corporation shall not issue shares of Common Stock upon such redemption unless the
shares of Common Stock would be freely transferable under federal and state securities laws by holders that are not considered affiliates of the Corporation. Notwithstanding
any other provision of the Series D Preferred Stock, the Corporation shall not redeem shares of Series D Preferred Stock for shares of Common Stock to the extent that receipt
of such Common Stock would cause such holder (or any other person) to exceed any limitation on stock ownership contained in the Charter, unless the Corporation provides an
exemption from such limitation for such holder. The obligation of the Corporation to redeem any shares of Series D Preferred Stock is subject to applicable law.

 
7.
 

5.       Optional Redemption by the Corporation.
 
(a) Shares of Series D Preferred Stock shall not be redeemable prior to September 21, 2021, except as set forth in Section 8, 9 or 10 below or to maintain the

qualification of the Corporation as a REIT.
 
(b) On and after September 21, 2021, the
 

(a)       The Corporation, at its option upon not fewer than 30 nor more than 60 days’ written notice, may redeem the Series D Preferred
Stock, in whole or in part, at any time or from time to time, for cash at a redemption price of $25.00 per share, plus an amount equal to all accrueddeclared and
unpaid dividends (whether or not authorized or declared) thereon, if any, to, and including, the date fixed for redemption, without interest, to the extent the (the
“Redemption Price”) (such right of redemption, the “Corporation has funds legally available therefor (the “Company Redemption Right”).
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(b )       If fewer than all of the outstanding shares of Series D Preferred Stock are to be redeemed, the shares of Series D Preferred Stock to

be redeemed shall be redeemed pro rata (as nearly as may be practicable without creating fractional shares) by lot or by any other equitable method that the
Corporation determines will not violate the ownership limitations referenced in Section 6.2.1 of the Charter (the “Ownership Limitations”)). If redemption is to
be by lot and, as a result, any holder of shares of Series D Preferred Stock, other than a holder of shares of Series D Preferred Stock that has received an
exemption from the Ownership Limitations, would have actual ownership or Constructive Ownership of more than 9.8% of the issued and outstanding shares of
Series D Preferred Stock by value or number of shares, whichever is more restrictive, because such holder’s shares of Series D Preferred Stock were not
redeemed, or were only redeemed in part, then, except as otherwise provided in the Charter, the Corporation shall redeem the requisite number of shares of
Series D Preferred Stock of such holder such that no holder will own Series D Preferred Stock in excess of the Ownership Limitations, subsequent to such
redemption.

 
(c)       Holders of Series D Preferred Stock to be redeemed shall surrender such Series D Preferred Stock at the place, or in accordance with

the book entry procedures, designated in such notice and shall be entitled to the redemption price of $25.00 per share, plus an amount equal to all accrued and
unpaid dividends thereon, payable upon such redemptionRedemption Price following such surrender. If (i) notice of redemption of any shares of Series D
Preferred Stock has been given (in the case of a redemption of the Series D Preferred Stock other than to preserve the qualification of the Corporation as a
REIT), (ii) the funds necessary for such redemption have been set apart by the Corporation in trust for the benefit of the holders of any shares of Series D
Preferred Stock so called for redemption and (iii) irrevocable instructions have been given to pay the redemption price of $25.00 per share plus an amount equal
to all accrued and unpaid dividends thereonRedemption Price, then from and after the redemption date, dividends shall cease to accrue on such shares of Series
D Preferred Stock, such shares of Series D Preferred Stock shall no longer be deemed outstanding, and all rights of the holders of such shares of Series D
Preferred Stock shall terminate, except the right to receive the redemption price of $25.00 per share plus an amount equal to all accrued and unpaid dividends
thereon payable upon such redemption, without interest. So long as full cumulative dividends on the Series D Preferred Stock for all past Dividend Periods that
have ended shall have been or contemporaneously are declared and paid in cash or declared and a sum sufficient for the payment thereof is set apart for
paymentRedemption Price.

 
(d)       Notwithstanding any Term to the contrary, nothing hereinin these Terms shall, or be read so as to, prevent or restrict the Corporation’s

right or ability to purchase, from time to time, either at a public or a private sale, all or any part of the Series D Preferred Stock at such price or prices as the
Corporation may determine, subject to the provisions of applicable law, including the repurchase of shares of Series D Preferred Stock in open-market
transactions and individual purchases at such prices as the Corporation negotiates, in each case as duly authorized by the Board.

 
(c) Unless full cumulative dividends on the Series D Preferred Stock for all past Dividend Periods that have ended shall have been or contemporaneously are

declared and paid in cash or declared and a sum sufficient for the payment thereof is set apart for payment, no shares of Series D Preferred Stock shall be redeemed pursuant to
the Company Redemption Right or the Special Optional Redemption Right (as defined in Section 8 below) unless all outstanding shares of Series D Preferred Stock are
simultaneously redeemed, and the Corporation shall not purchase or otherwise acquire directly or indirectly any shares of Series D Preferred Stock or any class or series of
Junior Stock or Parity Preferred Stock (except (i) by conversion into or exchange for Junior Stock, (ii) the purchase of shares of Junior Stock or Parity Preferred Stock pursuant
to the Charter to the extent necessary to ensure that the Corporation meets the requirements for qualification as a REIT for federal income tax purposes or (iii) the purchase or
other acquisition of shares of Series D Preferred Stock or Parity Preferred Stock pursuant to a purchase or exchange offer made on the same terms to holders of all outstanding
shares of Series D Preferred Stock).
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(d)
 

( e )       Notice of redemption pursuant to the CompanyCorporation Redemption Right shall be mailed by the Corporation, postage prepaid,
not fewer than 30 nor more than 60 days prior to the redemption date, addressed to the respective holders of record of the Series D Preferred Stock to be
redeemed at their respective addresses as they appear on the transfer records maintained by the Corporation’s transfer agent. No failure to give such notice or
defect therein shall affect the validity of the proceedings for the redemption of any Series D Preferred Stock except as to the holder to whom such notice was
defective or not given; provided that notice given to the last address of record shall be deemed to be valid notice. In addition to any information required by law
or by the applicable rules of any exchange upon which the Series D Preferred Stock may be listed or admitted to trading, each such notice shall state: (i) the
redemption date; (ii) the redemption priceRedemption Price; (iii) the number of shares of Series D Preferred Stock to be redeemed; (iv) the procedures of DTC
for book entry transfer of shares of Series D Preferred Stock for payment of the redemption price; and (v) that dividends on the shares of Series D Preferred
Stock to be redeemed will cease to accrue on such redemption date; and (vi) that payment of the redemption price of $25.00 per share plus an amount equal to
all accrued and unpaid dividends thereonpayment of the Redemption Price will be made upon book entry transfer of such Series D Preferred Stock in
compliance with DTC’s procedures. If fewer than all of the shares of Series D Preferred Stock held by any holder are to be redeemed, the notice mailed to such
holder shall also specify the number of shares of Series D Preferred Stock held by such holder to be redeemed or the method for determining such number.
Notwithstanding anything elseany Term to the contrary herein, the Corporation shall not be required to provide notice to the holder of Series D Preferred Stock
in the event such holder’s Series D Preferred Stock is redeemed in order for the Corporation to qualify or to maintain the Corporation’s status as a REIT.

 
(f)       (e) If a redemption date falls after a Dividend Record Date and on or prior to the corresponding Dividend Payment Date, each holder

of Series D Preferred Stock at the close of business on such Dividend Record Date shall be entitled to theany declared dividend payable on such shares on the
corresponding Dividend Payment Date notwithstanding the redemption of such shares on or prior to such Dividend Payment Date, and each holder of Series D
Preferred Stock that surrenders its shares on such redemption date shall be entitled to an amount equal to theany declared dividends accruing after the end of the
Dividend Period to which such Dividend Payment Date relates, up to, but not including, the redemption date. Except as provided hereinin this paragraph, the
Corporation shall make no payment or allowance for unpaid dividends, whether or not in arrears, on Series D Preferred Stock for which a notice of redemption
pursuant to the Company Redemption Right has been given.

 
8. Special Optional Redemption by the Corporation.

 
(a) Upon the occurrence of a Change of Control/Delisting (as defined below), the Corporation may, at its option, upon written notice mailed by the Corporation,

postage pre-paid, not fewer than 30 nor more than 60 days prior to the redemption date and addressed to the holders of record of the Series D Preferred Stock to be redeemed at
their respective addresses as they appear on the stock transfer records of the Corporation, redeem shares of the Series D Preferred Stock, in whole or in part within 120 days
after the first date on which such Change of Control/Delisting occurred, for cash at a redemption price of $25.00 per share plus an amount equal to all accrued and unpaid
dividends thereon to, and including, the redemption date (the “Special Optional Redemption Right”). No failure to give such notice or any defect thereto or in the mailing
thereof shall affect the validity of the proceedings for the redemption of any shares of Series D Preferred Stock except as to the holder to whom notice was defective or not
given.

 
A “Change of Control/Delisting” is when, after the original issuance of the Series D Preferred Stock, any of the following has occurred and is continuing:
 



(i) a “person” or group” within the meaning of Section 13(d) of the Securities Exchange Act of 1934, as amended (the “Exchange Act”), other than the
Corporation, its subsidiaries and its and their employee benefit plans, has become the direct or indirect “beneficial owner,” as defined in Rule 13d-3 under the Exchange Act, of
common equity of the Corporation representing more than 50% of the total voting power of all outstanding shares of Voting Stock (as defined below) of the Corporation;
provided that, notwithstanding the foregoing, such a transaction shall not be deemed to involve a Change of Control/Delisting if (A) the Corporation becomes a direct or indirect
wholly owned subsidiary of a holding company and (B) the direct or indirect holders of the Voting Stock of such holding company immediately following that transaction are
substantially the same as the holders of the Voting Stock of the Corporation immediately prior to that transaction;
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(ii) consummation of any share exchange, consolidation or merger of the Corporation or any other transaction or series of transactions pursuant to which the

Common Stock will be converted into cash, securities or other property, other than any such transaction where the shares of Common Stock outstanding immediately prior to
such transaction constitute, or are converted into or exchanged for, a majority of the common stock or other ownership interests of the surviving person or any direct or indirect
parent company of the surviving person immediately after giving effect to such transaction;

 
(iii) any sale, lease or other transfer in one transaction or a series of transactions of all or substantially all of the consolidated assets of the Corporation and

its subsidiaries, taken as a whole, to any person other than one of the Corporation’s subsidiaries;
 
(iv) the Corporation’s stockholders approve any plan or proposal for the liquidation or dissolution of the Corporation;
 
(v) the Common Stock ceases to be listed or quoted on a national securities exchange in the United States; or
 
(vi) Continuing Directors (as defined below) cease to constitute at least a majority of the Board.
 
The term “Voting Stock ” means common equity that is entitled to vote generally in the election of directors. The term “Continuing Director” means a

director who either was a member of the Board on September 21, 2016 or who becomes a member of the Board subsequent to that date and whose appointment, election or
nomination for election by the stockholders of the Corporation was duly approved by a majority of the Continuing Directors on the Board at the time of such approval, either by
a specific vote or by approval of the proxy statement issued by the Corporation on behalf of the Board in which such individual is named as a nominee for director.

 
(b) In addition to any information required by law or by the applicable rules of any exchange upon which the Series D Preferred Stock may be listed or admitted to

trading, each notice of redemption of Series D Preferred Stock pursuant to this Section 8 shall state: (i) the redemption date; (ii) the redemption price; (iii) the number of shares
of Series D Preferred Stock to be redeemed; (iv) the procedures of DTC for book entry transfer of shares of Series D Preferred Stock for payment of the redemption price; (v)
that dividends on the shares of Series D Preferred Stock to be redeemed will cease to accrue on such redemption date; (vi) that payment of the redemption price of $25.00 per
share plus an amount equal to all accrued and unpaid dividends thereon will be made upon book entry transfer of such Series D Preferred Stock in compliance with DTC’s
procedures; and (vii) that the Series D Preferred Stock is being redeemed pursuant to the Special Optional Redemption Right in connection with the occurrence of a Change of
Control/Delisting and a brief description of the transaction or transaction constituting such Change of Control/Delisting. If fewer than all of the shares of Series D Preferred
Stock held by any holder are to be redeemed, the notice mailed to such holder shall also specify the number of shares of Series D Preferred Stock held by such holder to be
redeemed or the method for determining such number. In this case, the Corporation shall determine the number of shares of Series D Preferred Stock to be redeemed as
described in Section 7(b) above.
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(c) If the Corporation has given a notice of redemption pursuant to the Special Optional Redemption Right and has set apart sufficient funds for the redemption in

trust for the benefit of the holders of the Series D Preferred Stock called for redemption, then from and after the redemption date, such shares of Series D Preferred Stock shall
be treated as no longer being outstanding, no further dividends shall accrue and all other rights of the holders of such shares of Series D Preferred Stock shall terminate. The
holders of such shares of Series D Preferred Stock shall retain their right to receive the redemption price of $25.00 per share plus an amount equal to all accrued and unpaid
dividends thereon payable upon such redemption, without interest.

 
(d) The holders of Series D Preferred Stock at the close of business on a Dividend Record Date shall be entitled to receive the dividend

payable with respect to the Series D Preferred Stock on the corresponding Dividend Payment Date notwithstanding the redemption of the Series D Preferred
Stock pursuant to the Special Optional Redemption Right between such Dividend Record Date and the corresponding Dividend Payment Date or the
Corporation’s default in the payment of the dividend due. Except as provided herein, the Corporation shall make no payment or allowance for unpaid dividends,
whether or not in arrears, on Series D Preferred Stock for which a notice of redemption pursuant to the Special Optional Redemption Right has been given.

 
9. Redemption at Option of Holders Upon a Change of Control/Delisting.
 

(a) If a Change of Control/Delisting occurs at any time the Series D Preferred Stock is outstanding, then each holder of shares of Series D Preferred Stock shall
have the right, at such holder’s option, to require the Corporation to redeem for cash any or all of such holder’s shares of Series D Preferred Stock, on a date specified by the
Corporation that can be no earlier than 30 calendar days and no later than 60 calendar days following the date of delivery of the Change of Control/Delisting Redemption Notice
(as defined below) (the “Change of Control/Delisting Redemption Date”), at a redemption price equal to 100% of the liquidation preference of $25.00 per share, plus an amount
equal to all accrued but unpaid dividends (whether or not authorized or declared), to and including the Change of Control/Delisting Redemption Date (such price, the “Change
of Control/Delisting Redemption Price”); provided, however, that a holder shall not have any right of redemption with respect to any shares of Series D Preferred Stock being
called for redemption pursuant to Section 7 or 8 above or Section 10 below to the extent the Corporation has delivered notice of its intent to redeem thereunder on or prior to the
date of delivery of the holder’s Change of Control/Delisting Redemption Notice.

 
(b) Redemption of Series D Preferred Stock shall be made at the option of the holder thereof, upon:
 

(i) delivery to the Agent by such holder of a duly completed notice (the “Change of Control/Delisting Redemption Notice”) in compliance with the
procedures of DTC for tendering interests in global certificates, prior to the close of business on the Business Day immediately preceding the Change of Control/Delisting
Redemption Date; and

 
(ii) book-entry transfer of the Series D Preferred Stock in compliance with the procedures of DTC, such transfer being a condition to receipt by the holder of

the Change of Control/Delisting Redemption Price therefor.
 
Notwithstanding anything herein to the contrary, any holder delivering to the Agent a Change of Control/Delisting Redemption Notice shall have the right

to withdraw, in whole or in part, such Change of Control/Delisting Redemption Notice at any time prior to the close of business on the Business Day immediately preceding the
Change of Control/Delisting Redemption Date by delivery of a written notice of withdrawal to the Agent in accordance with Section 8(c) below. The Agent shall promptly
notify the Corporation of the receipt by it of any Change of Control/Delisting Redemption Notice or written notice of withdrawal thereof.
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(c) Upon receipt by the Agent of the Change of Control/Delisting Redemption Notice, the holder of the Series D Preferred Stock in respect of which such Change of

Control/Delisting Redemption Notice was given shall (unless such Change of Control/Delisting Redemption Notice is withdrawn) thereafter be entitled to receive solely the
Change of Control/Delisting Redemption Price in cash with respect to such shares of Series D Preferred Stock. Such Change of Control/Delisting Redemption Price shall be
paid to such holder, subject to receipt of funds by the Agent, on the later of (i) the Change of Control/Delisting Redemption Date with respect to such shares of Series D
Preferred Stock and (ii) the time of book-entry transfer of such Series D Preferred Stock to the Agent by the holder thereof. A Change of Control/Delisting Redemption Notice
may be withdrawn (in whole or in part) by means of a written notice of withdrawal delivered to the Agent in accordance with the Change of Control/Delisting Redemption
Notice at any time prior to the close of business on the Business Day immediately preceding the Change of Control/Delisting Redemption Date, specifying the number of shares
of Series D Preferred Stock with respect to which such notice of withdrawal is being submitted; provided, however, the notice must comply with appropriate procedures of
DTC. Prior to 11:00 a.m. (local time in the City of New York) on the Change of Control/Delisting Redemption Date, the Corporation must deposit with the Agent in trust
sufficient funds (in immediately available funds if deposited on such Business Day) to pay the Change of Control/Delisting Redemption Price of all the shares of Series D
Preferred Stock that are to be redeemed as of the Change of Control/Delisting Redemption Date. If the Agent holds funds sufficient to pay the Change of Control/Delisting
Redemption Price of the Series D Preferred Stock for which a Change of Control/Delisting Redemption Notice has been tendered and not withdrawn on the Change of
Control/Delisting Redemption Date, then as of such Change of Control/Delisting Redemption Date, (x) such shares of Series D Preferred Stock shall cease to be outstanding
and dividends shall cease to accrue thereon (whether or not book-entry transfer of such shares of Series D Preferred Stock is made) and (y) all other rights of the holders in
respect thereof shall terminate (other than the right to receive the Change of Control/Delisting Redemption Price, in cash or in shares of Common Stock, as applicable, upon
book-entry transfer of such shares of Series D Preferred Stock). To the extent that the aggregate amount of cash deposited by the Corporation to satisfy the Change of
Control/Delisting Redemption Price exceeds the aggregate Change of Control/Delisting Redemption Price of the shares of Series D Preferred Stock that the Corporation is
obligated to redeem as of the Change of Control/Delisting Redemption Date, then, following the Change of Control/Delisting Redemption Date, the Agent must promptly return
any such excess to the Corporation.

 
(d) The Corporation shall not be required to make a redemption in connection with a Change of Control/Delisting if a third party makes such an offer in a manner,

at the times and otherwise in compliance with the requirements for an offer made by the Corporation and the third party purchases all shares of Series D Preferred Stock
properly tendered and not withdrawn under its offer. In connection with any offer to redeem Series D Preferred Stock in connection with a Change of Control/Delisting, the
Corporation shall, in each case if required, (i) comply with Rule 13e-4, Rule 14e-1 and any other tender offer rules under the Exchange Act that may then be applicable, (ii) file
a Schedule TO or any other required schedule under the Exchange Act and (iii) otherwise comply with all federal and state securities laws.

 
10. Mandatory Redemption for Asset Coverage.
 

(a) If the Corporation fails to maintain asset coverage of at least 200% calculated by determining the percentage value of (i) the Corporation’s total assets plus
accumulated depreciation and accumulated amortization  minus the Corporation’s total liabilities and indebtedness as reported in the Corporation’s financial statements prepared
in accordance with accounting principles generally accepted in the United States (“GAAP”) (exclusive of the book value of any Redeemable and Term Preferred Stock (as
defined herein)), over (ii) the aggregate liquidation preference, plus an amount equal to all accrued and unpaid dividends, of the outstanding Series D Preferred Stock and any
outstanding shares of term Preferred Stock or Preferred Stock providing for a fixed mandatory redemption date or maturity date (“Redeemable and Term Preferred Stock”) on
the last Business Day of any calendar quarter (“Asset Coverage Ratio”), and such failure is not cured by the close of business on the date that is 30 calendar days following the
filing date of the Corporation’s Annual Report on Form 10-K or Quarterly Report on Form 10-Q, as applicable, for that quarter (such date, the “ Asset Coverage Cure Date”),
then the Corporation shall redeem, within 90 calendar days of the Asset Coverage Cure Date, shares of Redeemable and Term Preferred Stock, which may include Series D
Preferred Stock, at least equal to the lesser of (x) the minimum number of shares of Redeemable and Term Preferred Stock that will result in the Corporation having an Asset
Coverage Ratio of at least 200% and (y) the maximum number of shares of Redeemable and Term Preferred Stock that can be redeemed solely out of funds legally available for
such redemption. In connection with any redemption for failure to maintain such Asset Coverage Ratio, the Corporation may, in its sole option, redeem any shares of
Redeemable and Term Preferred Stock it selects, including on a non-pro rata basis. The Corporation may elect not to redeem any Series D Preferred Stock to cure such failure as
long as the Corporation cures its failure to meet the Asset Coverage Ratio by or on the Asset Coverage Cure Date.
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(b) If shares of Series D Preferred Stock are to be redeemed for failure to maintain the Asset Coverage Ratio, such shares shall be redeemed solely in cash at a

redemption price equal to $25.00 per share plus an amount equal to all accrued but unpaid dividends, if any, on such shares (whether or not declared) to and including the
redemption date and otherwise in accordance with the procedures for redemption described under Section 7 above, with the notice specifying that such redemption is being
made in accordance with the Corporation’s covenant to maintain the Asset Coverage Ratio.

 
11.
 

6.       Voting Rights.
 
(a)       (a) Holders of the Series D Preferred Stock shall not have any voting rights, except as set forth in this Section 116.

 
(b) Whenever dividends on any shares of Series D Preferred Stock shall be in arrears for six or more consecutive quarterly periods (a “Preferred

Dividend Default”), the number of Directors then constituting the Board shall be automatically increased by two and the holders of shares of Series D Preferred
Stock and the holders of shares of Parity Preferred Stock upon which like voting rights have been conferred and are exercisable (voting together as a single
class) shall be entitled to vote for the election of two additional Directors to serve on the Board (the “Series D Preferred Directors”), until all unpaid dividends
on such Series D Preferred Stock and Parity Preferred Stock for the past Dividend Periods that have ended shall have been fully paid or declared and a sum
sufficient for the payment thereof is set apart for payment. The nomination procedures with respect to the Series D Preferred Directors shall be established by
the Corporation, as necessary.

 
(c) The Series D Preferred Directors shall be elected by a plurality of the votes cast in the election and each Series D Preferred Director shall serve

until the next annual meeting of stockholders and until his or her successor is duly elected and qualifies or until such Series D Preferred Director’s right to hold
the office terminates, whichever occurs earlier, subject to such Series D Preferred Director’s earlier death, disqualification, resignation or removal. The election
shall take place at (i) a special meeting called upon the written request of holders of record of at least 20% of the outstanding shares of Series D Preferred Stock
and Parity Preferred Stock; provided that, if the request is received no earlier than 120 days and no later than 45 days before the date fixed for the next annual or
special meeting of stockholders of the Corporation, the Corporation must instead provide for the election at such annual or special meeting of stockholders to
the extent it may do so in compliance with applicable law, and (ii) each subsequent annual meeting of stockholders, or special meeting held in place thereof,
until all accrued dividends on the Series D Preferred Stock and the Parity Preferred Stock have been paid in full for all past Dividend Periods that have ended.
For the avoidance of doubt, the Board shall not be permitted to fill the vacancies on the Board as a result of the failure of the holders of 20% of the Series D
Preferred Stock and Parity Preferred Stock to deliver such written request for the election of the Series D Preferred Directors.

 



(d) At any time when the voting rights described above shall have vested, a proper officer of the Corporation shall call or cause to be called, upon the
written request described in Section 11(c)(i), a special meeting of the holders of Series D Preferred Stock and Parity Preferred Stock by mailing or causing to
be mailed to such holders a notice of such special meeting to be held not fewer than ten nor more than 45 days after the date such notice is given. The record
date for determining holders of the Series D Preferred Stock and Parity Preferred Stock entitled to notice of and to vote at such special meeting will be the close
of business on the third Business Day preceding the day on which such notice is mailed. The holders of one-third of the outstanding shares of Series D
Preferred Stock and Parity Preferred Stock (voting as a single class), present in person or by proxy, shall constitute a quorum for the election of the Series D
Preferred Directors except as otherwise provided by law. Notice of all meetings at which holders of the Series D Preferred Stock and the Parity Preferred Stock
shall be entitled to vote will be given to such holders at their addresses as they appear in the Corporation’s transfer records. At any such meeting or
adjournment thereof in the absence of a quorum, subject to the provisions of any applicable law, the holders of a majority of the outstanding shares of Series D
Preferred Stock and Parity Preferred Stock (voting as a single class), present in person or by proxy, shall have the power to adjourn the meeting for the election
of the Series D Preferred Directors, without notice other than an announcement at the meeting, until a quorum is present. If a Preferred Dividend Default shall
terminate after the notice of a special meeting has been given but before such special meeting has been held, the Corporation shall, as soon as practicable after
such termination, mail or cause to be mailed notice of such termination to holders of the Series D Preferred Stock and the Parity Preferred Stock that would
have been entitled to vote at such special meeting.
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(e) If and when all accrued dividends on such Series D Preferred Stock and Parity Preferred Stock for the past Dividend Periods that have ended shall

have been fully paid or declared and a sum sufficient for the payment thereof is set apart for payment, the right of the holders of Series D Preferred Stock and
the Parity Preferred Stock to elect such additional two Directors shall immediately cease (subject to revesting in the event of each and every Preferred Dividend
Default), and the term of office of each Series D Preferred Director so elected shall terminate and the number of Directors shall be automatically reduced
accordingly. Any Series D Preferred Director may be removed at any time with or without cause by the vote of, and shall not be removed otherwise than by the
vote of, the holders of record of a majority of the outstanding shares of Series D Preferred Stock and Parity Preferred Stock upon which like voting rights have
been conferred (voting together as a single class). So long as a Preferred Dividend Default shall continue, any vacancy in the office of a Series D Preferred
Director may be filled by written consent of the Series D Preferred Director remaining in office, or if none remains in office, by a vote of the holders of record
of a majority of the outstanding shares of Series D Preferred Stock and Parity Preferred Stock upon which like voting rights have been conferred (voting
together as a single class). Each of the Series D Preferred Directors shall be entitled to one vote on any matter.

 
(f)
 

(b)       So long as any shares of Series D Preferred Stock remain outstanding, in addition to any other vote or consent of stockholders required by the
Charter, the affirmative vote or consent of the holders of two-thirds of the outstanding shares of Series D Preferred Stock and Parity Preferred Stock upon
which like voting rights have been conferred (voting together as a single class) shall be required to authorize, create or issue, or increase the number of
authorized or issued shares of, any class or series of Senior Stock or reclassify any authorized shares of capital stock of the Corporation into Senior Stock, or
create, authorize or issue any obligation or security convertible into or evidencing the right to purchase Senior Stock. In addition, so

 
(c)       So long as any shares of Series D Preferred Stock remain outstanding, the affirmative vote or consent of the holders of two-thirds of the

outstanding shares of Series D Preferred Stock, given in person or by proxy, either in writing or at a meeting, shall be required to amend, alter or repeal the
Charter, including the terms of the Series D Preferred Stock, whether by merger, consolidation, transfer or conveyance of all or substantially all of its assets or
otherwise (each, an “Event”), so as to materially and adversely affect any right, preference, privilege or voting power of the Series D Preferred Stock; provided,
however, that with respect to the occurrence of any of the Events set forth above, so long as the Series D Preferred Stock remains outstanding with the terms
thereof materially unchanged, taking into account that, upon the occurrence of an Event, the Corporation may not be the surviving entity, the occurrence of
such Event shall not be deemed to materially and adversely affect such rights, preferences, privileges or voting power of Series D Preferred Stock, and in such
case such holders shall not have any voting rights with respect to the occurrence of any of the Events set forth above; provided, further, that with respect to any
such amendment, alteration or repeal that equally affects the terms of the Series D Preferred Stock and any Parity Preferred Stock upon which like voting rights
have been conferred, the affirmative vote or consent of the holders of two-thirds of the outstanding shares of Series D Preferred Stock and Parity Preferred
Stock (voting together as a single class) shall be required. In addition, if the holders of the Series D Preferred Stock receive the greater of the full trading price
of the Series D Preferred StockRedemption Price on the date of an Event set forth above or the $25.00 liquidation preference per share of the Series D
Preferred Stock pursuant to the occurrence of any of the Events set forth above or pursuant to Section 8 or 9 above upon a Change of Control/Delisting, then
such holders shall not have any voting rights with respect to the Events set forth above.
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(d)       (g) So long as any shares of Series D Preferred Stock remain outstanding, the holders of shares of Series D Preferred Stock also shall have the

exclusive right to vote on any amendment, alteration or repeal of the Charter, including the terms of the Series D Preferred Stock, that would alter only the
contract rights, as expressly set forth in the Charter, of the Series D Preferred Stock, and the holders of any other classes or series of capital stock of the
Corporation shall not be entitled to vote on any such amendment, alteration or repeal. Any such amendment, alteration or repeal shall require the affirmative
vote or consent of the holders of two-thirds of the shares of Series D Preferred Stock issued and outstanding at the time. With respect to any amendment,
alteration or repeal of the Charter, including the terms of the Series D Preferred Stock, that equally affects the terms of the Series D Preferred Stock and any
Parity Preferred Stock upon which like voting rights have been conferred, the holders of shares of Series D Preferred Stock and such Parity Preferred Stock
(voting together as a single class) also shall have the exclusive right to vote on any amendment, alteration or repeal of the Charter, including the terms of the
Series D Preferred Stock, that would alter only the contract rights, as expressly set forth in the Charter, of the Series D Preferred Stock and such Parity
Preferred Stock, and the holders of any other classes or series of capital stock of the Corporation shall not be entitled to vote on any such amendment, alteration
or repeal. Any such amendment, alteration or repeal shall require the affirmative vote or consent of the holders of two-thirds of the shares of Series D Preferred
Stock and such Parity Preferred Stock issued and outstanding at the time.

 
(e)       (h) Holders of shares of Series D Preferred Stock shall not be entitled to vote with respect to (i) any issuance or increase in the total number of

authorized shares of Common Stock or Preferred Stock, (ii) any issuance or increase in the number of authorized shares of Series D Preferred Stock or the
creation or issuance of any other class or series of capital stock, or (iii) any increase in the number of authorized shares of any other class or series of capital
stock, in each case referred to in clause (i), (ii) or (iii) above constituting Parity Preferred Stock or Junior Stock, and in the case of the creation of Parity
Preferred Stock that requires such Parity Preferred Stock to vote together with the Series D Preferred Stock as a single class.

 
(f)       Except as set forth hereinin these Terms, holders of Series D Preferred Stock shall not have any voting rights with respect to, and the consent of

the holders of Series D Preferred Stock shall not be required for, the taking of any corporate action, including an Event, regardless of the effect that such
corporate action or Event may have upon the powers, preferences, voting power or other rights or privileges of the Series D Preferred Stock.

 
(g )       (i) The foregoing voting provisions of this Section 116 shall not apply if, at or prior to the time when the act with respect to which such vote



would otherwise be required shall be effected, all outstanding shares of Series D Preferred Stock shall have been redeemed or called for redemption upon
proper notice pursuant hereto and sufficient funds, in cash, shall have been deposited in trust to effect such redemption.

 
(h)       (j) In any matter in which the Series D Preferred Stock may vote (as expressly provided hereinin these Terms), each share of Series D Preferred

Stock shall be entitled to one vote per $25.00 of liquidation preferenceshare.
 
7 .       12. TermNo Maturity Date, Sinking Fund or Mandatory Redemption. The Series D Preferred Stock has no stated maturity date and shall

not be subject to any sinking fund and, except as set forth hereinin these Terms, is not subject to mandatory redemption. The Corporation shall not be required
to set aside funds to redeem the Series D Preferred Stock.

 
8 .       13. Status of Redeemed or Repurchased Series D Preferred Stock. All shares of Series D Preferred Stock redeemed, repurchased or

otherwise acquired in any manner by the Corporation shall be retired and shall be restored to the status of authorized but unissued Preferred Stock, without
designation as to series or class.
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